DEPARTMENT OF THE ARMY
HEADQUARTERS UNITED STATES ARMY FORCES COMMAND
1777 HARDEE AVENUE SW
FORT MCPHERSON GEORGIA 30330-1062

REPLY TO
ATTENTION OF

AUG 20 1398

AFLG-PR

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Reinstatement of Small Business Set-asides Under the
Small Business Competitiveness Demonstration Program and Class

Deviation--Equal Employment Opportunity, Contracting Information
Letter (CIL) 98-37

1. The purpose of this CIL is to forward guidance and re-
emphasize current regulatory changes that affect DoD
solicitations/contracts. Several solicitations reviewed by this
office indicate subject changes are not being incorporated.

2. Reference:

a. DP-CPA Memorandum 17 Jun 98, SAB, Policy Alert Bulletin
number 98-009 (encl 1).

b. Email from Mr. Jerry, Blaydes, FORSCOM SADBU, 17 Jul 98,

subj: Reinstatement of Small Business Set-asides for SIC Major
Group 15.

c. Email from Mr. Clyde Thomas, DCSLOG, 21 Jul 98, subj:
Procurement Policy Alert Bulletin (PPAB 98-009).

d. DP{(DAR) Memorandum, 11 Feb 98, subject: Class
Deviation--Equal Employment Opportunity (encl 2).

3. In accordance with reference 2.a., construction
solicitations for Standard Industrial Classification (SIC) major
group 15 (SIC 1521, 1522, 1531, 1541, and 1542) issued on or
after 17 Jun 98 are reinstated for small business set-aside
procedures pursuant to subpart 19.5 of the FAR. In addition,
pursuant to DFARS 219.502-2, the contracting officer (KO) has to
set-aside construction requirements under $2 million unless the
KO determines that the criteria for a set-aside cannot be met.
If the KO plans to issue an unrestricted solicitation for
construction classified in SIC major group 15, he must explain
the rationale on the DD Form 2579 (Small Business Coordination
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Record) and obtain the SBA Procurement Center Representative’s
concurrence. Otherwise, unrestricted solicitations currently
under industry review should be amended and appropriate Small
Business Set-aside clauses/provisions included. Remember the KO
should first consider 8(a), then small business set-asides for
these requirements.

4. Since many documents are no longer distributed in hard copy,
we recommend acquisition personnel regularly view the website
for changes announced in Procurement Policy Alert Bulletins
(http://acgnet.sarda.army.mil under “Library”). Recommend you
review PPAB 98-009 in its entirety as it contains other useful
information.

5. In accordance with reference 2.d., contracting officers
shall deviate from the requirements of FAR subpart 22.8, Equal
Employment Opportunity, and the clauses and provisions
prescribed therein. Class Deviation - Equal Employment
Opportunity was implemented 11 Feb 98 and was published in the
Federal Register on 19 Aug 97. Class Deviations may be found at
www.acqg.osd.mil/dp/dars/classdev.html. See Subpart 22.810 on

page 9 for appropriate solicitation provisions and contract
clauses.

6. For additional information regarding this CIL, please
contact Pat Boterweg, DSN 367-6207 or commercial (404) 464-6207.

%/W’\\“g&/\/

2 Encls CHARLES J. GUTA

|
as Colonel, AC
Chief, Contracting Division DCSLOG

Principal Assistant Responsible
For Conracting
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FIOWE INDER STARCH REGISTER DUESTIONS nE

U.S. ARMY
PROCUREMENT POLICY
ALERT BULLETIN

NO. 98-009

JULY 6, 1998

The following documents contain information of importance to the acquisition community
and are provided for your information and/or any necessary implementation. ltems 1 and 2
will be published in an upcoming Defense Acquisition Circular (DAC).

1. DDP Memorandum, Subject: Streamlined Research and Development Contracting,
D.L. 98-016, June 25, 1998, DFARS Case: 97-D002.

2. DDP Memorandum, Subject: Direct Award of 8(a) Contracts, D.L. 98-015, June 19,
1998, DFARS Case: 98-D011.

3. DDP Memorandum, Subject: Extension of Class Deviation--Reutilization Screening
for Department of Defense (DoD) Special Tooling, June 25, 1998, DAR Tracking
Number: 98-00008.

4. DDP Memorandum, Subject: Extension of Class Deviation from Federal Acquisition
Regulation (FAR) Part 45, June 30, 1998, DAR Tracking Number: 98-00007.

5. DDP Memorandum, Subject: Defense Finance and Accounting Service (DFAS)
Reference Tool, June 15, 1998.

6. DDP Memorandum, Subject: Reinstatement of Small Business Set-asides Under the
Small Business Competitiveness Demonstration Program, June 17, 1998.

7. SARD-PP Memorandum, Subject: Class Deviation to Defense Federal Acquisition
Reguilation Supplement (DFARS) 219.72--Evaluation Preference for Small
Disadvantaged Business (SDB) Concerns in Construction Acquisitions (Test

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/r1/8/98
/"///c' L /
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Program), 15 May 98.

8. SARD-PP Memorandum, Subject; Sole-Source Procurements of Commercial Items,
March 30, 1998.

9. SARD-PP Memorandum, Subject: Task Order Contract and Delivery Order Contract
Ombudsman, July 29, 1996.

Item 1 through 4 can be accessed at the following URL: http://www.acqg.osd.mil/dp/dars.
Items 5 through 9 are included in this bulletin in their entirety.

This bulletin is issued by the Office of the Deputy Assistant Secretary of the Army
(Procurement). Comments or questions should be referred to Headquarters, Department of
the Army, ATTN: SARD-PP, Skyline 6, Suite 916, 5109 Leesburg Pike, Falls Church, VA
22041-3201.

Telephone: (703) 681-1042/DSN 761-1042 Fax: (703) 681-7580/DSN 761-7580

E-mail: Betty Wucher: wucherb@sarda.army.mil

A free viewer for Adobe Acrobat documents (PDF files) is available at the Adobe Systems
homepage.

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND

TECHNOLOGY 9o
DP/CPE June 15, 1998

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUISITION AND BUSINESS
MANAGEMENT, ASN(RD&A) /ABM
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC
ASSISTANT DEPUTY ASSISTANT SECRETARY OF THE
ARMY (PROCUREMENT)/DIRECTOR FOR
CONTRACTING DEPUTY DIRECTOR (ACQUISITION),
DEFENSE LOGISTICS AGENCY

SUBJECT: Defense Finance and Accounting Service (DFAS) Reference Tool

The Defense Finance and Accounting Service (DFAS) has developed a reference tool,
accessible via the Internet that disseminates accounting and paying office information.
This information is needed for the correct distribution of contract documents, and will also
be useful to contracting offices for identifying the paying offices. The tool is available at

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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http://referencetool.dfas.mil and is not accessible from outside the Department.

Use of the DFAS reference tool, in conjunction with the recent revision of Subpart 204.2
of the Defense Federal Acquisition Regulation Supplement, copy attached*, should greatly
improve the distribution of contractual documents. Please your contracting professionals to
avail themselves of this valuable source of information.

sl
Eleanor R. Spector
Director of Defense Procurement

*Attachment (Click PPAB 98-009 Cover Sheet URL, then D.L. 98-013)

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

ACQUISITION
AND

TECHNOLOGY June 17, 1998
DP-CPA

MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF THE ARMY
(PROCUREMENT)
DEPUTY FOR ACQUISITION AND BUSINESS
MANAGEMENT, ASN(RD&A) /ABM

SUBJECT: Reinstatement of Small Business Set-asides Under the Small Business
Competitiveness Demonstration Program

The Office of Federal Procurement Policy (OFPP) implemented the Small Business
Competitiveness Demonstration Program by issuance of a test plan on August 31, 1989,
and an amended test plan on April 16, 1993. The program was further implemented in FAR
subpart 19.10 and DFARS subpart 219.10.

Under the program, small business set-asides were initially suspended for certain
designated industry groups. Agencies are required by paragraphs ll.D0.2.a. and IV.A 4. of
the OFPP test plan to reinstate the use of small business set-asides whenever the small
business awards under any designated industry group fall below 40 percent or whenever
small business awards under an individual Standard Industrial Classification (SIC) Code
within the designated industry group fall below 35 percent. Reinstatement is to be limited
to the organizational elements (in the case of DoD, the individual Military Departments or
other Components) that failed to meet the small business participation goals.

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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The DoD procurement data system indicates that for the 12 months ending March 1998,
our awards under the following industries fell below the 40 percent (SIC Major Group 15)
or 35 percent (SIC Code 1629) thresholds. Accordingly, pursuant to DFARS 219.1006(b)
(2), | direct the reinstatement of small business set-aside procedures pursuant to subpart
19.5 of the FAR for all solicitations issued on or after the date of this letter, or as soon
thereafter as practicable, as follows:

Industry Applicabie to:
Construction
Major Group 15 All Army and Navy Activities

(SIC 1521, 15622, 1531, 1541, 1542)

Major Group 16 - SIC
Code 1629 only All Navy Activities

You are reminded that by memorandum of September 30, 1991, small business set-asides
were reinstated departmentwide for the designated industry group titled "Architectural and
Engineering Services". This reinstatement remains in effect. Also, OFPP raised the
emerging small business reserve amount for Architectural and Engineering Services from
$25,000 to $50,000 September 13, 1991; this increase remains in effect.

Please ensure that all appropriate contracting personnel are notified of the changes to the

Small Business Competitiveness Demonstration Program, and that timely implementation
is effected.

IIsll
Eleanor R. Spector
Director, Defense Procurement

CcC:

DIR, SADBU

SAF JAQC

DEPDIR (ACQ), DLA

DIR DEFENSE AGENCIES

CDR IN CHIEF, SOCOM

DIR, DOD EDUCATION ACTIVITY

DIR, TRICARE MANAGEMENT ACTIVITY
PRESIDENT, USUHS

DIR, WHS

SARD-PP 15 May 98

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Class Deviation to Defense Federal Acquisition Regulation Supplement
(DFARS) 219.72-Evaluation Preference for Small Disadvantaged Business (SDB)
Concerns in Construction Acquisitions (Test Program)

DFARS 219.7202 requires an evaluation preference be applied in competitive
acquisitions for construction. DFARS 219.7203 states that "solicitations that require
bonding shall require offerors to separately state bond costs in the offer" and if the
successful offeror is not an SDB concern, offers will be evaluated excluding bond costs. If,
after excluding bond costs, the apparently successful offeror is an SDB concern, bond
costs will be added back to all offers, and offers from SDB concerns will be given a
preference in evaluation by adding a factor of 10 percent to the total price of all non-SDB
offers.

Job Order Contract (JOC) solicitations and contracts issued in accordance with Army
Federal Acquisition Regulation Supplement (AFARS) 17.9004-2(h) require that "all costs
associated with bonding (specifically including bond premium) shall be included in the
coefficient". The coefficient is a numerical factor that represents costs (generally indirect
costs) not considered to be included in "Unit Price Book" unit prices. The coefficient
proposed by the contractor is multiplied by the Government-established unit prices in the
Unit Price Book to price a job or project on individual orders.

The coefficient is used to bid Job Order Contracts and bond costs are indistinguishable
from other costs included in the coefficient. | therefore grant authority to deviate from the
requirements of DFARS 219.72 when JOC procedures in AFARS 17.9004 apply.

This deviation authority is granted pursuant to Director of Defense Procurement
memorandum dated September 30, 1997, Subject: Extension of Test-Waiver Authority.
This authority shall remain in effect until May 10, 2000, and is assigned number 98-DEV-4.

lisll
John R. Conklin, Director
Procurement and industrial Base Policy

DISTRIBUTION:

PRINCIPAL ASSISTANTS RESPONSIBLE FOR CONTRACTING

HQ, U.S. Army Materiel Command, ATTN: AMCRDA-AC (PARC), 5001 Eisenhower
Avenue, Alexandria, VA 22333-0001

U.S. Army Aviation and Missile Command, ATTN: AMSAM-AC, Redstone Arsenal, AL
35898-5280

U.S. Army Materiel Command Acquisition Center, ATTN: STEAA-AE, 4118 Susquehanna
Avenue, Aberdeen Proving Ground, MD 21010-5002

U.S. Army Communications-Electronics Command, ATTN: AMSEL-AC, Fort Monmouth, NJ
07703-5000

U.S. Army Industrial Operations Command, ATTN: AMSIO-AC, Rock Island, IL
61299-6000

U.S. Army Soldier Systems Command, ATTN: AMSSC-AD, Kansas Street, Natick, MA

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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01760-5011

U.S. Army Tank-automotive and Armaments Command, ATTN: AMSTA-AQ, Warren, MI
48397-5000

U.S. Army Research Laboratory, ATTN: AMSRL-CS-PR, 2800 Powder Mill Road, Adelphi,
MD 20783-1197

Defense Supply Service - Washington, 5200 Army Pentagon, Washington, DC
20310-5200

Headquarters Forces Command, ATTN: AFLG-PR, 1777 Hardee Avenue S.W., Fort
McPherson, GA 30330-1062

Third United States Army/U.S. Army Forces Central Command, 1301 Anderson Way S.W.,
Fort McPherson, GA 30330-1096

U.S. Army Medical Command, ATTN: MCAA, 2706 Dunstan Road, Building 2002, Suite 38,
Fort Sam Houston, TX 78234-6038

U.S. Army Intelligence & Security Command, ATTN: IAPC, Fort Belvoir, VA 22060-5246
U.S. Army Medical Research and Materiel Command, ATTN: MCMR-AAZ-A, 820 Chandler
Street, Fort Detrick, MD 21702-5014

U.S. Army Military District of Washington, Fort Lesley J. McNair, ATTN: ANPC, 103 Third
Avenue, Fort Lesley J. McNair, DC 20319-5058

Military Traffic Management Command, ATTN: MTAQ, 5611 Columbia Pike, Falls Church,
VA 22041-5050

U.S. Army Space and Missile Defense Command, ATTN: CSMD-CM, P.O. Box 1500,
Huntsville, AL 35807-3801

U.S. Army Training and Doctrine Command, ATTN: ATBO-A, Fort Monroe, VA 23651-5000
U.S. Army Contracting Command, Europe, ATTN: AEAPR-PA (PARC), Unit 29331, APO
AE 09266

Headquarters, Eighth United States Army, ATTN: FKAQ/EAAQ, Unit 15237, APO AP
96205-0010

U.S. Army, Pacific, ATTN: APAM, Fort Shafter, HI 96858-5100

U.S. Army South, ATTN: SOCS-CO, Unit 7101, APO AA 34004-5000

U.S. Army Corps of Engineers, ATTN: CEPR-ZA, 20 Massachusetts Avenue, N.W.,
Washington, DC 20314-1000

National Guard Bureau, ATTN: NGB-AQ, Skyline Building Six, Suite 401A, 5109 Leesburg
Pike, Falls Church, VA 22041-3201

CF:
Assistant Deputy Chief of Staff for Research, Development and Acquisition (Acquisition,
Contracting and Production Management),

HQ, U.S. Army Materiel Command, ATTN: AMCRDA-A, 50001 Eisenhower Avenue,
Alexandria, VA 22333-0001

March 30, 1998

REPLY TO
ATTENTION OF

SARD-PP

http://acqnet.sarda.army.mil/library/procbull/ppab9809. htm 8/18/98
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MEMORANDUM FOR FOR SEE DISTRIBUTION
SUBJECT: Sole-Source Procurements of Commercial Items

At a recent Senate hearing, the DoDIG discussed the continuing audit efforts of her
organization on the pricing of commercial spare parts. The DoDIG has found instances of
prices being paid that were thousands of times higher than the previous prices paid for the
same items.

While noting that the use of commercially available, rather than militarily unique,
materiel made good sense, she also said that ... "We found considerable evidence that
the DoD had not yet learned how to be an astute buyer in the commercial marketplace."

The |G said that the contractors involved had broken no law or regulation, but rather
attributed the overpricing to a number of factors, including-

« When management responsibility for items was transferred to DLA, critical data were
not also transferred, including price histories of the items and the fact that the
Government had, and had the right to use, technical data necessary for competitive
procurements. All of the overpricing involved noncompetitive procurements.

« Inadequate requirements forecasting and a failure to group similar items or items
from the same source. This problem can be exacerbated by the use of local
purchase authority to avoid DLA surcharges.

However, according to the IG the biggest problem leading to the overpricing was that
buyers were routinely accepting and paying catalog prices without challenge and without
attempting to negotiate meaningful discounts.

On August 1, 1997, | sent a memorandum to all of the Principal Assistants Responsible
for Contracting in the Army, subject: Fair and Reasonable Prices; Bargaining in the Market
Place. Some of the guidance provided in that memorandum bears repeating.

Changes in the rules for acquiring commercial items have made their acquisition
easier, and have also introduced some additional challenges in determining whether
prices are fair and reasonable, especially when there is no competition. The clear
preference for the acquisition of commercial items does not relieve contracting officers of
the need to determine whether prices for commercial items are fair and reasonable and
represent the best value for the Army. Contracting officers may not simply rely on the
existence of catalog prices in making their determination. Cost or pricing data are not
required when purchasing commercial items, but FAR 15.4 provides ample guidance on

what can and should be done in pricing commercial items.

Market research and price analysis should enable our contracting officers to determine
and document the reasonableness of the price and any need for further negotiation.
Information other than cost or pricing data may be required to assist in the price analysis,
but there are many potential sources for this information beyond the suppliers themselves.

The bottom line for buying commercial items is that we must become world class

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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customers and buyers; adopt commercial practices, and negotiate, negotiate and bargain
some more. There is no substitute for knowledgeable professionals exercising their best
business judgment.

My action officer is Mr. Curtis Stevenson, 703-681-1041.

sl
Kenneth J. Oscar
Acting Assistant Secretary of the Army
(Research, Development and Acquisition)

DISTRIBUTION:

Assistant Deputy Chief of Staff for RDA - Acquisition, Contracting and Production
Management, HQ, U.S. Army Materiel Command, ATTN: AMCRDA-A, 5001 Eisenhower
Avenue, Alexandria, VA 22333-0001

Assistant Deputy Chief of Staff for RDA - Acquisition, Contracting and Production
Management (CBDCOM HCA), HQ, U.S. Army Materiel Command, ATTN: AMCRDA-A,
5001 Eisenhower Avenue, Alexandria, VA 22333-0001

Commander, U.S. Army Communications-Electronics Command, ATTN: AMSEL-CG, Fort
Monmouth, NJ 07703-5000

Commander, U.S. Army Industrial Operations Command, ATTN: AMSIO-CG, Rock Island,
IL 61299-6000

Commander, U.S. Army Aviation and Missile Command, ATTN: AMSAM- CG, Redstone
Arsenal, AL 35898-5000

Commander, U.S. Army Tank-automotive and Armaments Command, ATTN: AMSTA-CG,
Warren, M| 48397-5000

Assistant Deputy Chief of Staff for RDA - Acquisition, Contracting and Production
Management (TECOM HCA), HQ, U.S. Army Materiel Command, ATTN: AMCRDA-A, 5001
Eisenhower Avenue, Alexandria, VA 22333-0001

Assistant Deputy Chief of Staff for RDA - Acquisition, Contracting and Production
Management (ARL HCA), HQ, U.S. Army Materiel Command, ATTN: AMCRDA-A, 5001
Eisenhower Avenue, Alexandria, VA 22333-0001

Administrative Assistant to the Secretary of the Army, 105 Army Pentagon, Washington,
DC 20310-0105

Commanding General, Forces Command, ATTN: AFCG, Fort McPherson, GA
Deputy Commanding General, U. S Army orces Central Command, 1881 Ha
SW, Fort McPherson, GA 30330 1064

Deputy Commander for Health Care Operations, 2050 Worth Road, Fort Sam Houston, TX
78234-6000

Commander, U.S. Army Intelligence & Security Command, ATTN: IACG, Fort Belvoir, VA
22060-5246

Commander, U.S. Army Medical Research and Materiel Command, ATTN: MCMR-ZA, 504
Scott Street, Fort Detrick, MD 21702-5012

Commander, U.S. Army Military District of Washington, Fort Lesley J. McNair, ATTN:
ANCG, Washington, DC 20319-5058

Commander, Military Traffic Management Command, ATTN: MTCG, 5611 Columbia Pike,

0330-6000
ee

3
rdee Avenue

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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Falls Church, VA 22041-5050 B
Commander, U.S. Army Space & Strategic Defense Command, ATTN: CSSD-ZA, P.O. Box
16280, Arlington, VA 22215-0280

Commander, U.S. Army Training and Doctrine Command, ATTN: ATCG, Fort Monroe, VA
23651-5000

Deputy Commander In Chief, HQ U.S. Army, Europe and Seventh Army, ATTN: AEAPR, -
APO AE 09014

Commanding General, Eighth United States Army, ATTN: EACC, Unit 15236, APO AP -
96205-0009

Commander, U.S. Army, Pacific, ATTN: APCG, Fort Shafter, Hl 96858-5100 N
Commander, U.S. Army South, ATTN: SOCG, Unit 7101, APO AA 34004-5000
Commanding General, U.S. Army Corps of Engineers, ATTN: CECG, 20 Massachusetts
Avenue, N.W., Washington, DC 20314-1000

Chief, National Guard Bureau, Department of the Army and Air Force, ATTN: NGB-ZA,
Washington, DC 20310-2500

CF:

HQ, U.S. Army Materiel Command, ATTN: AMCRDA-AC (PARC), 5001 Eisenhower
Avenue, Alexandria, VA 22333-0001

U.S. Army Chemical and Biological Defense Command, ATTN: AMSCB- PO, Building
E4455, Aberdeen Proving Ground, MD 21010-5423

U.S. Army Communications-Electronics Command, ATTN: AMSEL-AC, Fort Monmouth, NJ
07703-5000

U.S. Army Industrial Operations Command, ATTN: AMSIO-AC, Rock Island, IL
61299-6000

U.S. Army Aviation and Missile Command, ATTN: AMSAM-AC, Redstone Arsenal, AL
35898-5280

U.S. Army Soldier Systems Command, ATTN: AMSSC-AD, Kansas Street, Natick, MA
01760-5011

U.S. Army Tank-automotive and Armaments Command, ATTN: AMSTA-AQ, Warren, Ml
48397-5000

U.S. Army Test and Evaluation Command, ATTN: AMSTE-PR, Aberdeen Proving Ground,
MD 21005-5055

U.S. Army Research Laboratory, ATTN: AMSRL-CS-PR, 2800 Powder Mill Road, Adelphi,
MD 20783-1197

Defense Supply Service - Washington, 5200 Army Pentagon, Washington, DC
20310-5200

Headquarters Forces Command, ATTN: AFLG-PR, 1777 Hardee Avenue S.W., Fort
McPherson, GA 30330-1062

Third United States Army/U.S. Army Forces Central Command, 1301 Anderson Way S.W.,
Fort McPherson, GA 30330-1096

U.S. Army Medical Command, ATTN: MCAA, 2706 Dunstan Road, Building 2002, Suite 38,
Fort Sam Houston, TX 78234-6038

U.S. Army Intelligence & Security Command, ATTN: IAPC, Fort Belvoir, VA 22060-5246
U.S. Army Medical Research and Materiel Command, ATTN: MCMR-AAZ-A, 820 Chandler
Street, Fort Detrick, MD 21702-5014

U.S. Army Military District of Washington, Fort Lesley J. McNair, ATTN: ANPC, 103 Third

http://acqnet.sarda.army.mil/library/procbull/ppab9809. htm 8/18/98
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Avenue, Fort Lesley J. McNair, DC 20319-5058

Military Traffic Management Command, ATTN: MTAQ, 5611 Columbia Pike, Falls Church,
VA 22041-5050

U.S. Army Space and Strategic Defense Command, ATTN: CSSD-CM, P.O. Box 1500,
Huntsville, AL 35807-3801

U.S. Army Training and Doctrine Command, ATTN: ATBO-A, Fort Monroe, VA 23651-5000
U.S. Army Contracting Command, Europe, ATTN: AEAPR-PA (PARC), Unit 29331, APO
AE 09266

Headquarters, Eighth United States Army, ATTN: FKAQ/EAAQ, Unit 15237, APO AP
96205-0010

U.S. Army, Pacific, ATTN: APAM, Fort Shafter, Hl 96858-5100

U.S. Army South, ATTN: SOCS-CO, Unit 7101, APO AA 34004-5000

U.S. Army Corps of Engineers, ATTN: CEPR-ZA, 20 Massachusetts Avenue, N.W.,
Washington, DC 20314-1000

National Guard Bureau, ATTN: NGB-AQ, Skyline Building Six, Suite 401A, 5109 Leesburg
Pike, Falls Church, VA 22041-3201

July 29, 1996

REPLY TO
ATTENTION OF

SARD-PP
MEMORANDUM FOR ARMY HEADS OF CONTRACTING ACTIVITIES
SUBJECT: Task Order Contract and Delivery Order Contract Ombudsman

FAR 16.505(b)(4) implements 10 U.S.C. 2304c(e) and states that, under multiple
award task and delivery order contracts, "The head of the agency shall designate
a...ombudsman who shall be responsible for reviewing complaints from contractors on task
order contracts and delivery order contracts. The ombudsman shall...ensure that all
contractors are afforded a fair opportunity to be considered, consistent with the procedures
in the contract. The ombudsman shall be a senior agency official who is independent of
the contracting officer and may be the agency's competition advocate."

| am currently the ombudsman for the Department of the Army. Each Army HCA shall
appoint a task and delivery order ombudsman for the contracting activity. | recommend that
it be the special competition advocate. In addition, each HCA shali develop procedures
under which the ombudsman shall operate, consistent with the following conditions:

a. The ombudsman shall be a senior official and independent of the contracting officer.

b. While ombudsmen may become involved in all aspects of awarding task and
delivery order contracts, their authority is limited to issues pertaining to the awarding of
task and delivery orders under multiple award contracts.

¢. Ombudsmen shall have the authority to:

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98
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1. Review complaints from contractors awarded multiple award contracts that they
have not been afforded a fair opportunity to be considered for award of a particular task
order; and

2. After coordination with the contracting officer, and if they agree with the
contractor, require that the contracting officer take corrective action regarding the
complaint.

d. If the contracting officer does not agree with the ombudsman, the matter shall be
decided by the PARC.

Muitiple award task and delivery order contracts shall identify the appropriate
ombudsman.

If you have any questions, please contact Mr. John Conklin, DSN 227-0723.

IIsll
Kenneth J. Oscar
Deputy Assistant Secretary of the Army
(Procurement)

DISTRIBUTION:

Heads of Contracting Activities

Shopping Developmert

Procurement Organization | Acquisition Information | Labor Rates | Library

News | Acquisition Reform | Professional Development | Virtual Shopping
Business Opportunities | Acquisition Chat Room | Hotlist | Master Calendar

Posted: 10 July 98

http://acqnet.sarda.army.mil/library/procbull/ppab9809.htm 8/18/98



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

February 11, 1998

ACOUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DAR Tracking Number: 98-00002

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR' ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC
EPUTY ASSISTANT SECRETARY OF THE ARMY (PROCUREMENT)
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS AGENCY

SUBJECT: C(Class Deviation-—-Equal Employment Opportunity

Effective immediately, all military departments and defense
agencies shall deviate from the requirements of Federal Acquisition
Regulation (FAR) Subpart 22.8, Equal Employment Opportunity, and the
clauses and provisions prescribed therein. Specifically, contracting
cfficers shall implement the attached FAR Subpart 22.8, and shall use
the attached clauses and provisions instead of the clauses and
provisicns at FAR 52.212-3 and 52.222-21 through 52.222-24 and
52.222-26 through 52.222-29.

This class deviation implements a Degartment of Labor final rule

that was published in the Federal Register on August 19, 1997
(62 FR 44174). 1In part, the final rule eliminates the reguirement to

obtain a certification of nonsegregated facilities from prospective
contractors; increases from $1 million to $10 million the threshold
for, and amends the timing of, obtaining from the Office of Federal
Contract Compliance Programs preaward compliance clearance of
prospective contractors and subcontractors; and eliminates the
requirement for postaward compliance clearance of subcontractors.

This class deviation supersedes class deviation number 97-00008,
and is approved until December 31, 1998, cor until the FAR is revised,

whichever occurs first.
; / ) )
/

Eleanor R. Spector
Director, Defense Procurement
Attachment

cc: DSMC, Ft. Belvoir
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SUBPART 22.8--EQUAL EMPLOYMENT OPPORTUNITY

22.800 Scope of subpart.

This subpart prescribes policies and procedures pertaining to nondiscrimination in
employment by Gevernment-contractors and subcontractors. |

22.801 Definitions.
[As used in this subpart—]
"Affirmative action program;" as-used-in-this-subpart; means & contractor's program that

complies with Department of Labor regulations to ensure equal opportunity in
employment to minorities and women.

[*“Compliance evaluation” means any one or combination of actions that the Office
of Federal Contract Compliance Programs (OFCCP) may take to examine a Federal
contractor’s compliance with one or more of the requirements of E.O. 11246.]

"Contractor;" as-used-in-this-subpart; includes the terms "prime contractor” and |
"subcontractor."

“Direetor [Deputy Assistant Secretary];" as-used-in-this-subpart; means the-Director;
Office-of [Deputy Assistant Secretary for] Federal Contract Compliance Programs
(OEGER), United States Department of Labor [or a designee].

"Equal Opportunity clause;" as-used-in-this-subpart; means the clause at 52.222-26, Equal [
Opportunity, prescribed in 22.810(e).

"E[.]JO[.] 11246;" as-used-in-this-subpart; means Parts II and IV of Executive Order l

11246, September 24, 1965 (30 FR 12319), and any Executive Order amending or
superseding this Order (see 22.802). This term specifically includes the Equal
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Opportunity clause at 52.222-26, and the rules, regulations, and orders issued pursuant to
E[.]JOI.] 11246 by the Secretary of Labor or a designee.

"Prime contractor:" as-used-in-this-subpart: means any person who holds, or has held. a
Government contract subject to E[.JO[.] 11246.

"Recruiting and training agency;" as-used-in-this-subpart; means any person who refers
workers to any contractor er-subeentracter-or provides or supervises apprenticeship or

training for employment by any contractor-er-subcenteactor.

"Site of construction;" as-used-in-this-subpart; means the general physical location of any
building, highway, or other change or improvement to real property that is undergoing
construction, rehabilitation, alteration, conversion, extenston, demolition, or repair; and
any temporary location or facility at which a contractor, subcontractor, or other
participating party meets a demand or performs a function relating to 8 Government
contract or subcontract.

“"Subcontract;" as-used-in-this-subpart; means any agreement or arrangement between a
contractor and any person (in which the parties. do not stand in the relationship of an
employer and an employee)--

(a) For the furnishing of supplies or services or for use of real or personal
property, including lease arrangements that, in whole or in par, is necessary to the
performance of any one or more Geverament contracts; or

(b) Under which any portion of the contractor's obligation under any one or more
Government contracts is performed, undertaken, or assumed.

"Subcontractor;" as-used-in-this-subpart; means any person who holds, or has held, a
subcontract subject to E[.JO[.] 11246. The term "first-tier subcontractor” means a
subcontractor holding a subcontract with a prime contractor.

"United States;" as-used-in-this-subpart; means the States, the District of Columbia, the
Virgin Islands, the Commonwealth of Puerto Rico, [Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands and Wake Island.} and-the
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22.802 General.

(a) Executive Order 11246, as amended, sets forth the Equal Opportunity clause and
requires that all Gevernment-contracting agencies--

(1) Include this clause in all nonexempt Geverament-prime contracts and
subcontracts (see 22.807); and

(2) Act to ensure compliance with the clause and the regulations of the Secretary
of Labor to promote the full realization of equal employment opportunity for all persons,
regardless of race, color, religion, sex, or national origin.

(b) No contract or modification involving new acquisition shall be entered into, and no
subcontract shall be approved by a contracting officer, with a person who has been found
ineligible by the Director [Deputy Assistant Secretary] for reasons of noncompliance
with the requirements of E[.JO[.} 11246.

(¢) No contracting officer or contractor shall contract for supplies or services in a manner
$0 as to avoid applicability of the requirements of E[.JO[.] 11246.

(d) Contractor disputes related to compliance with its obligation shall be handled

according to the rules, regulations, and relevant orders of the Secretary of Labor (see 41
CFR 60-1.1).

22.803 Responsibilities.

(a) The Secretary of Labor is responsible for the--
(1) Administration and enforcement of prescribed parts of E[.JO[.] 11246, and
(2) Adoption of rules and regulations and the issuance of orders necessary to
achieve the purposes of E[.]JO[.] 11246.

(b) The Secretary of Labor has delegated authority and assigned responsibility to the
Director [Deputy Assistant Secretary] for carrying out the responsibilities assigned to

the Secretary by E[.JO[.] 11246, except for the issuance of rules and regulations of a
general nature.

(c) The head of each agency is responsible for ensuring that the requirements of this
subpart are carried out within the agency, and for cooperating with and assisting the
OFCCP in fulfilling its responsibilities.

(d) In the event the applicability of E[.JO[.] 11246 and implementing regulations is
questioned, the contracting officer shall forward the matter [to the Department of Labor
(DoL)} through agency channels for resolution.

22.804 Affirmative action programs.

Page 3

|




22.804-1 Nonconstruction.

Except as provided in 22.807, each nonconstruction prime contractor and each
subcontractor with 50 or more employees and--

(a) A contract or subcontract of $50,000 or more; or

(b) Government bills of lading that in any 12-month period, total, or can
reasonably be expected to total, $50,000 or more, is required to develop a written
affirmative action program for each of its establishments within 120 days from the
commencement of its first such Government contract, subcontract, or Government bill of
lading.

22.804-2 Construction.

(a) Construction contractors that hold a nonexempt (see 22.807) Government
construction contract are required to meet--

(1) The contract terms and conditions citing affirmative action requirements
applicable to covered geographical areas or projects; and

(2) Applicable requirements of 41 CFR 60-1 and 60-4.

(b) Each eentraeting-agency shall maintain a listing of covered geographical areas that are |
subject to affirmative action requirements that specify goals for minorities and women in
covered construction trades. Information concerning, and additions to, this listing will be
provided to the principally affected contracting officers in accordance with agency
procedures. Any contracting officer contemplating a construction project in excess of
$10,000 within a geographic area not known to be covered by specific affirmative action
goals shall request instructions on the most current information from the OFCCP regional
office, or as otherwise specified in agency regulations, before issuing the solicitation.

(¢} Contracting officers shall give written notice to the OFCCP regional office within 10
working days of award of a construction contract subject to these affirmative action
requirements. The notification shall include the name, address, and telephone number of
the contractor; employer identification number; dollar amount of the coniract; estimated
starting and completion dates of the contract; the contract number; and the geographical
area in which the contract is to be performed. When requested by the OFCCP regional
office, the contracting officer shall arrange a conference among contractor, contracting
activity, and compliance personnel to discuss the contractor's compuance responsibuities.

22.805 Procedures.
(a) Preaward clearances for contracts and subcontracts of $1[0] million or more

(excluding construction). (1) Except as provided in [paragraph]22-895(a)(7) [of this
section]below, if the estimated amount of the contract; {or] subcontraci-er-basic-ordering
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e#&&e&eﬁag—eea&ee{—te $I [0] mllhon or more, the contractmg ofﬁcer shall request the
appropriate OFCCP regional office to determine whether a contractor is awardable
before--

(1) Award of any contract, including any indefinite delivery contract or letter
contract,;

(i) Modification of an existing contract for new effort that would constitute a
contract award; or '

(iii) The issuance of any basic ordering agreement.

(2) Preaward clearance for each proposed contract and for each proposed first-tier
subcontract of $1{0] million or more shall be requested by the contracting officer directly
from the OFCCP regional office(s). Verbal requests shall be confirmed in writing [or by
facsimile transmission}.

(3) When the contract work is to be performed outside the United States with
employees recruited within the United States, the contracting officer shall send the request
for a preaward review to the OFCCP regional office serving the area where the proposed
contractor's corporate home or branch office is located in the United States, or the
corporate location where personne} recruiting is handled, if different from the contractor's
corporate home or branch office. If the proposed contractor has no corporate office or
location within the United States, the preaward review request action should be based on
the location of the recruiting and training agency in the United States.

(4) The contracting officer shall include the following information in the preaward
review request:

(i) Name, address, and telephone number of the prospective contractor and of
any corporate affiliate at which work is to be performed.

(it) Name, address, and telephone number of each proposed first-tier
subcontractor with a proposed subcontract estimated at $1[0] million or more.

(iti) Anticipated date of award.

(iv) Information as to whether the contractor and first-tier subcontractors have
previously held any Government contracts or subcontracts.

(v) Place or places of contract performance and first-tier subcontracts estimated
at $1[0] million or more, if known.

(vi) The estimated dollar amount of the contract and each first-tier subcontract,
if known.

(5) The contracting officer shall allow as much time as feasible before award for
the conduct of necessary reviews by OFCCP. As soon as the apparently successful
contractor can be determined, the contracting officer shall process a preaward review
request in accordance with agency procedures, assuring, if possible, that the preaward
review request is submitted to the OFCCP regional office 30 ealendar-days before the
proposed award date.

{6) In-the over




notlce, OFCCP wnll inform the awardmg agency of its intention to conduct a
preaward compliance evaluation. If OFCCP does not inform the awarding agency
within that period of its intention to conduct a preaward compliance evaluation,
clearance shall be presumed and the awarding agency is authorized to proceed with
the award. If OFCCP informs the awarding agency of its intention to conduct a

preaward compliance evaluation, OFCCP shall be allowed an additional 20 days

after the date that it so informs the awarding agency to pravide its conclusions. If
OFCCP does not provide the awarding agency with its conclusions within that

period clearance shall be presumed and the awarding agency is authorized to
proceed with the award.}]

(7) If the procedures specified in {paragraphs] (a)(5) and (a)(6) [of this
section]abeve would delay award of an urgent and critical contract beyond the time
necessary to make award or beyond the time specified in the offer or extension thereof, the
contracting officer shall immediately inform the OFCCP regional office of the expiration
date of the offer or the required date of award and request clearance be provided before
that date. If the OFCCP regional office advises that a preaward review cannot be
completed by the required date, the contracting officer shall submit written justification for
the award to the head of the contracting activity, who, afier informing the OFCCP
regional office, may then approve the award without the preaward clearance. If an award
is made under this authority, the contracting officer shall immediately request a postaward
review from the OFCCP regional office.

(8) If, under the provisions of [paragraph} (a)(7) [of this section]ebeve, a
postaward review determines the contractor to be nonawardable, the Birecter [Deputy
Assistant Secretary], may authorize the use of the enforcement procedures at 22.809
against the noncomplying contractor.

(b) Furnishing posters. The contracting officer shall furnish to the contractor appropriate
quantities of the poster entitled "Equal [Employment} Opportunity 1s The Law." These
shall be obtained in accordance with agency procedures.

22.806 Inquiries.
(2) An inquiry from a contractor regarding status of its compliance with E[.JO[.] 11246, |
or rights of appeal to any of the actions in 22.809 shall be referred to the OFCCP regional

office.

(b) Labor union inquiries regarding the revision of a collective bargaining agreement in
order to comply with E{.JO1.] 11246, shall be referred to the Bireetor [Deputy Assistant ]
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Secretary].
22.807 Exemptions.

(a) Under the following exemptions, all or part of the requirements of E[.]JO[.] 11246 may
be excluded from a contract subject to E{.]JO[.] 11246:

(1) National security. The agency head may determine that a contract is essential
to the national security and that the award of the contract without complying with one or
more of the requirements of this subpart is necessary to the national security. Upon
making such a determination, the agency shall notify the Directer [Deputy Assistant
Secretary] in writing within 30 days.

(2) Specific contracts. The Director [Deputy Assistant Sccretary] may cacmpt
a[n] eentracting agency from requiring the inclusion of one or more of the requirements of
E[.JOl.] 11246 in any contract if the Direetor [Deputy Assistant Secretary} deems that
special circumstances in the national interest so require. Groups or categories of contracts
of the same type may also be exempted if the Director [Deputy Assistant Secretary}
finds it impracticable to act upon each request individually or if group exemptions will
contribute to convenience in the administration of E[.]JO[.] 11246.

(b) The following exemptions apply even though a contract or subcontract contains the
Equal Opportunity clause:

(1) Transactions of $10,000 or less. The Equal Opportunity clause is required to
be included in prime contracts and subcontracts by 22.802(a). Individual prime contracts
or subcontracts of $10,000 or less are exempt from application of the Equal Opportunity
clause, unless the aggregate value of all prime contracts or subcontracts awarded to a
contractor or-subeentractor-in any 12-month period exceeds, or can reasonably be
expected to exceed, $10,000. (Note: Government bills of lading, regardless of amount,
are not exempt.)

(2) Work outside the United States. Contracts are exempt from the requirements
of E[.JO[.] 11246 for work performed outside the United States by employees who were
not recruited within the United States.

(3) Contracts with State or local governments. The reqmrements of E[.]O[.]
11246 in any contract with a State or local government (or any agency, instrumentality, or
subdivision thereof) shall not be applicable to any agency, instrumentality or subdivision of
such government that does not participate in work on or under the contract.

(4) Work on or near Indian reservations. 1t shall not be a2 violation of E[.JO[.}
11246 for a contractor to extend a publicly announced preference in employment to
Indians living on or near an Indian reservation in connection with employment
opportunities on or near an Indian reservation. This applies to that area where a person
seeking employment could reasonably be expected to commute to and from in the course
of a work day. Contractors extending such a preference shall not, however, discriminate
among Indians on the basis of religion, sex, or tribal affiliation, and the use of such
preference shall not excuse a contractor from complying with E{.JO[.} 11246, rules and
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regulations of the Secretary of Labor, and applicable clauses in the contract.

(5) Facilities not connected with contracts. The Directos [Deputy Assistant
Secretary] may exempt from the requirements of E[.JOf.] 11246 any of a contractor's
facilities that the Director [Deputy Assistant Secretary] finds to be in all respects
separate and distinct from activities of the contractor related to performing the contract;
provided, that the Director [Deputy Assistant Secretary] also finds that the exemption
will not interfere with, or impede the effectiveness of, E[.JO[.} 11246.

(6) Indefinite quantity contracts. With respect to indefinite quantity contracts and
subcontracts, the Equal Opportunity clause applies unless the contracting officer has
reason to believe that the amount to be ordered in any year under the contract will not
exceed $10,000. The applicability of the Equal Opportunity clause shall be determined by

the contracting officer at the time of award for the first vear. and annually thereafter for
succeeding years, if any, Notwithstanding the above, the Equal Opportunity clause shall
be applied to the contract whenever the amount of a single order exceeds $10,000. Once
the Equal Opportunity clause is determined to be applicable, the contract shall continue to
be subject to such clause for its duration regardless of the amounts ordered, or reasonably
expected to be ordered, in any year.

(c) To request an exemption under subparagraphs (a)(1), (a)(2), or (b)(5), the contracting
officer shall submit, under agency procedure, a detailed justification for omitting all, or
part of, the requirements of E[.]O[.] 11246. Requests for exemptions under
subparagraphs (a)(2) or (b)(5) above shall be submitted to the Direetor [Deputy Assistant
Secretary] for approval.

(d) The DBirecter [Deputy Assistant Secretary] may withdraw the exemption for a
specific contract, or group of contracts, if the Direster [Deputy Assistant Secretary}
deems that such action is necessary and appropriate to achieve the purposes of E[.]JO[.]
11246. Such withdrawal shall not apply--

(1) To contracts awarded before the withdrawal; or

(2) To any sealed bid contract (including restricted sealed bidding), unless the
withdrawal is made more than 10 ealendar days before the bid opening date.

22.808 Complaints.

Complaints received by the contracting officer alleging violation of the requirements of
E[.JO[.} 11246 shall be referred immediately to the OFCCP regional office. The l
complainant shall be advised in writing of the referral. The contractor that is the subject of
a complaint shall not be advised in any manner or for any reason of the complainant's

name, the nature of the complaint, or the fact that the complaint was received.

22.809 Enforcement.

Upon the written direction of the Direeter [Deputy Assistant Secretary], one or more of I
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the following actions, as well as administrative sanctions and penalties, may be exercised
against contractors found to be in violation of E{.JO[.} 11246, the regulations of the
Secretary of Labor, or the applicable contract clauses:

(a) Publication of the names of the contractor or their unions.

(b) Cancellation, termination, or suspension of the contractor's contracts or portion
thereof.

(c) Debarment from future Government contracts, or extensions or modifications of
existing contracts, until the contractor has established and carried out personnel and

employment policies in compliance with E[.]O[.} 11246 and the regulations of the
secretary ot L.abor.

(d) Referral by the Director [Deputy Assistant Secretary] of any matter arising under
E[.]JO[.] 11246 to the Department of Justice or to the Equal Employment Opportunity
Commission (EEOC) for the institution of appropriate civil or criminal proceedings.

22.810 Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the following previstens in solicitations when a

contract is contemplated that will include the clause at 52.222-26, Equal Opportunity:
( 1) 52. 222-21 Gemﬁe-aaeﬂ-ef-Ne&s[Prohlbmon of Sjegregated Facilities;-if the

(2) 52. 222 22 Prevxous Contracts and Comphance Reports

(b) The contracting officer shall insert the provision at 52.222-23, Notice of Requirement
for Affirmative Action to Ensure Equal Employment Opportunity [for Construction], in
solicitations for construction when a contract is contemplated that will include the clause
at 52.222-26, Equal Opportunity, and the amount of the contract is expected to be in
excess of $10,000.

(c) The contracting officer shall insert the provision at 52.222-24, Preaward On-Site Equal
Opportunity Compliance [Evaluation]Review, in solicitations, other than those for
construction, when a contract is contemplated that will include the clause at 52.222-26,
Equal Opportunity, and the amount of the contract is expected to be for $1101 million or

more.

(d) The contracting officer shall insert the provision at 52.222-25, Affirmative Action
Compliance, in solicitations, other than those for construction, when a contract is
contemplated that will include the clause at 52.222-26, Equal Opportunity.

(e) The contracting officer shall insert the clause at 52.222-26, Equal Opportunity, in
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solicitations and contracts (see 22.802) unless [the contract is exempt from all ofjall-the
terms-of the-clause-are-exempt from the requirements of E[.JO[.] 11246 (see 22.807(a)).

If [the contract is exempt from] one or more, but not all, of the terms-of the-clause-ere
exempt-fromthe requirements of E[.JO[.] 11246, the contracting officer shall use the basic |
clause with its Alternate 1.

{f) The contracting officer shall insert the clause at 52.222-27, Affirmative Action
Compliance Requirements for Construction, in solicitations and contracts for construction
that will include the clause at 52.222-26, Equal Opportunity, and the amount of the
contract is expected to be in excess of $10,000.

¢ The contracting officer shall insert the clause at 52.222-29, Notification of Visa
Denial, in contracts that will include the clause at 52.222-26, Equal Opportunity, if the
contractor is required to perform in or on behalf of a foreign country.

* Kk &k & %

52.212-3 Offeror Representations and Certifications--Commercial Items.
As prescribed in 12.301(b)(2), insert the following provision:

Offeror Representations and Certifications--Commercial Items (Jan 1997)
[(Deviation)]

(a‘)***

(b) * ¥ %k
(C) * & %k
(d) Certifications and representations required to implement provisions of Executive

Order ! ]246--(1) Gemﬁeaﬁenﬂf—aeﬂ-segfegated—f&efkaes— (Appkes—enl-y—x—f-fbe—eeﬁmee

)-Previous contracts and compliance. The offeror represents that--
(i) It O has, O3 has not, participated in a previous contract or subcontract
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subject either to the Equal Opportunity clause of this solicitation, the clause originally
contained in Section 310 of Executive Order 10925, or the clause contained in Section
201 of Executive Order 11114, and
i) It O has, O has not, filed all required compliance reports.
([2]3) Affirmative Action Compliance. The offeror represents that-- l
(i) It O has developed and has on file, [J has not developed and does not
have on file, at each establishment, affirmative action programs required by rules and
regulations of the Secretary of Labor (41 CFR Subparts 60-1 and 60-2), or
(it) It O3 has not previously had contracts subject to the written affirmative
action programs requirement of the rules and regulations of the Secretary of Labor.
(e) * % %k
(f) L
&~
(h kK %k

52.222-21 Certifieation-of-Nons [Prohibiticn of Slegregated-Faeilities. |

As prescnbed in 22 810(a)(1) msert the followmg—pfeﬂmtea (clause] l

-. ' H ﬂ

CERTIFICATION OF-NON [PROHIBITION OF] SEGREGATED FACILITIES |
(APR 1984) [(Deviation)]

(a) "Segregated facilities," as used in this provisien [clause], means any waiting rooms, |
work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks,
locker rooms and other storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing facilities provided for
employees, that are segregated by explicit directive or are in fact segregated on the basis
of race, color, religion, [sex] or national origin because of habit-local-custom;-or
otherwise [written or oral policies, or employee custom]. [The term does not include
separate or single-user rest rooms and necessary dressing or sleeping areas, which
shalt be provided to assure privacy between the sexes.}

(b) he HiS5t0N s-offer-the-of ertifies [The Contractor agrees] that it f
does not and wxll not maintain or prowde for its employees any segregated facilities at any
of its establishments, and that it does not and will not permitits employees to perform

their services at any location under its control where segregated facilities are maintained.

The [Contractorjefferer agrees that a breach of this eertifieation [clause] is a violation of
the Equal Opportunity clause in thefthis] contract.

(c) The [Contractor shall include this clause in every subcontract that contains the (
clause of this contract entitled “Equal Opportunity.”]efferor-further agrees-that
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(End of -previsien [clause]) l

52.222-22 Previous Contracts and Compliance Reports.

-- -. - - -

Savis PO

As prescrxbed in 22 810(9.)(2) msert the followmg provxsnon—m—sehe&aﬂeﬁs—when—a l

PREVIOUS CONTRACTS AND COMPLIANCE REPORTS (APR 1984) [(Deviation)]
The offeror represents that--

() It O has, O has not participated in a previous contract or subcontract subject-either to

the Equal Opportumty clause of this sohcltatlon—tbeel&use—eﬂgmallyuem*ﬁed»fﬁwtwa

(b) It O has, O has not; filed all required compliance reports; and l

(c) Representations indicating submission of required compliance reports, signed by
proposed subcontractors, will be obtained before subcontract awards.
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(End of provision)

§2.222-23 Notice of Requirement for Affirmative Action to Ensure Equal
Employment Opportunity [for Construction]. [

As prescribed in 22.810(b), insert the following provision-in-selicitations-for-construction |
Wmmmwmm%%m

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL
EMPLOYMENT OPPORTUNITY [FOR CONSTRUCTION] (APR 1984)

[(Deviation)]

(a) The offeror's attention is called to the Equal Opportunity clause and the Affirmative
Action Compliance Requirements for Construction clause of this solicitation.

(b) The goals for minority and female participation, expressed in percentage terms for the
Contractor's aggregate workforce in each trade on all construction work in the covered
area, are as follows:

Goals for Minority Goals for Female

Participation for Participation for

Each Trade Each Trade

[Contracting Officer shall [Contracting Officer shall
insert goals] insert goals]

These goals are applicable to all the Contractor's construction work performed in the
covered area. If the Contractor performs construction work in a geographical area
located outside of the covered area, the Contractor shall apply the goals established for the
geographical area where the work is actually performed. Goals are published periodically
in the Federal Register in notice form, and these notices may be obtained from any Office
of Federal Contract Compliance Programs office.

(c) The Contractor's compliance with Executive Order 11246, as amended, and the
regulations in 41 CFR 60-4 shall be based on (1) its implementation of the Equal
Opportunity clause, (2) specific affirmative action obligations required by the clause
entitled Affirmative Action Compliance Requirements for Construction, and (3} its efforts
to meet the goals. The hours of minority and female employment and training must be
substantially uniform throughout the length of the contract, and in each trade. The
Contractor shall make a good faith effort to employ minorities and women evenly on each
of its projects. The transfer of minority or female employees or trainees from Contractor
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to Contractor, or from project to project, for the sole purpose of meeting the Contractor's
goals shall be a violation of the contract, Executive Order 11246, as amended, and the
regulations in 41 CFR 60-4. Compliance with the goals will be measured against the total
work hours performed.

(d) The Contractor shall provide written notification to the Ditestor,-Office-of [Deputy
Assistant Secretary for] Federal Contract Compliance Programs, within 10 working days
following award of any construction subcontract in excess of $10,000 at any tier for
construction work under the contract resulting ﬁ'om this solicitation. The notification
shall list the--

(1) Name, address, and telephone number of the subcontractor;

(2) Employer's identification number of the subcontractor:

(3) Estimated dollar amount of the subcontract;

(4) Estimated starting and completion dates of the subcontract; and

(5) Geographical area in which the subcontract is to be performed.

(e) As used in this Notice, and in any contract resulting from this solicitation, the "covered
area” is [Contracting Officer shall insert description of the geographical
areas where the contract is to be performed, giving the state, county, and city].

(End of provision)

52.222-24 Preaward On-Site Equal Opportunity Compliance [Evaluation]Review.

As prescnbed in 22, 810(c) insert the followmg prowsmn m—seheﬁaﬁeﬂs—ethef—%h&a—these

PREAWARD ON-SITE EQUAL OPPORTUNITY COMPLIANCE
[EVALUATIONJREVIEW (APR 1984) [(Deviation)}

An award in the amount of $1[0] million or more will not be made under this solicitation
unless the offeror and each of its known first-tier subcontractors (to whom it intends to
award a subcontract of $1[0] million or more) are found, on the basis of a comphance
[evaluation]review, to be able to comply with the provisions of the Equal Opportunity
clause of this solicitation. {If the offeror’s proposal is for a contract of $10 million or
more, each of the offeror and its known first-tier subcontractors to whom the offeror
intends to award a subcontract of $10 million or more shall be subject to a
compliance evaluation, unless within the preceding 24 months the Office of Federal
Contract Compliance Clearance has conducted a compliance evaluation and found
them to be in compliance with Executive Order 11246.]

(End of provision)

Page 14

l
E,




52.222-25 Affirmative Action Compliance.

As prescribed in 22.810(d), insert the following provision in-selicitations-ether-than-these

b4

52:222-26; Equal-Oppertunity:
AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that--

(a) It O has developed and has on file, O has not developed and does not have on file, at
cach csiabIistunent, anirmatve acton programs required by the rules and regulations of

the Secretary of Labor (41 CFR 60-1 and 60-2), or

(b} It [J has not previously had contracts subject to the written affirmative action
programs requirement of the rules and regulations of the Secretary of Labor.

(End of provision)
§2.222-26 Equal Opportunity.
As prescribed in 22.810(e), insert the following clause in-selicitations-and-contracts-(see
302} unless-all-of the-terms-of the-clause-are-exempt-from-the requirements-of EQ
H246-(see22-80%a)):
EQUAL OPPORTUNITY (APR 1984) [(Deviation)}

(a) If, during any 12-month period (including the 12 months preceding the award of this
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall
comply with subparagraphs (b)(1) through (11) below. Upon request, the Contractor shall
provide information necessary to determine the applicability of this clause.

(b) During performing this contract, the Contractor agrees as follows:

(1) The Contractor shail not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. [Note: It shall not
be a violation of E.O. 11246 for a contractor to extend a publicly announced
preference in employment to Indians living on or near an Indian reservation in
connection with employment opportunities on or near an Indian reservation. See
22.807(b)(4).]

(2) The Contractor shall take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without regard to their
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race, color, religion, sex, or national origin. This shall include, but not be limited to--
(i) Employment;
(i1) Upgrading;
(iit) Demotion;
(iv) Transfer;
(v) Recruitment or recruitment advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation; and
(viii} Selection for training, including apprenticeship.

(3) The Contractor shall post in conspicuous places available to employees and
applicants for employment the notices to be provided by the Contracting Officer that
explain thio clause.

(4) The Contractor shall, in all solicitations or advertisement(s] for employees
placed by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, or national
origin.

(5) The Contractor shall send, to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the labor union or workers'
representative of the Contractor's commitments under this clause, and post copies of the
notice in conspicuous places available to employees and applicants for employment.

(6) The Contractor shall comply with Executive Order 11246, as amended, and the
rules, regulations, and orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting agency all information required
by Executive Order 11246, as amended, and by the rules, regulations, and orders of the
Secretary of Labor. [The Contractor shall, within 30 days following the award, file]
Standard Form 100 (EEO-1), or any successor form, is-the-preseribed form-to-befiled
within-30-days-following-the-award; unless filed within 12 months preceding the date of
award.

(8) The Contractor shall permit access to its [premises by the contracting officer
or the Office of Federal Contract Compliance Programs (OFCCP) for the purpose of
conducting on-site compliance reviews and inspecting such] books, records|,
accounts, and other materla!s as may be relevant to an}—eﬂd—&eeeuﬁts—bv—the

%he—pafpese&ef mvestxgatxon to ascertam the Contractor ] comphance w1th the apphcable
rules, regulations, and orders.

(9) If the OFCCP determines that the Contractor is not in compliance with this
clause or any rule, regulation, or order of the Secretary of Labor, this contract may be
canceled, terminated, or suspended in whole or in part and the Contractor may be declared
ineligible for further Government contracts, under the procedures authorized in Executive
Order 11246, as amended. In addition, sanctions may be imposed and remedies invoked
against the Contractor as provided in Executive Order 11246, as amended;{; in] the rules,
regulations, and orders of the Secretary of Labor;|;] or as otherwise provided by law.

Page 16




(10) The Contractor shall include the terms and conditions of subparagraph (b)(1)
through (11) of this clause in every subcontract or purchase order that is not exempted by
the rules, regulations, or orders of the Secretary of Labor issued under Executive Order
11246, as amended, so that these terms and conditions will be binding upon each
subcontractor or vendor.

(11) The Contractor shall take such action with respect to any subcontract or
purchase order as the contracting [officer]egeney-may direct as a means of enforcing these l
terms and conditions, including sanctions for noncompliance; provided, that if the
Contractor becomes involved in, or is threatened with, litigation with a subcontractor or
vendor as a result of any direction, the Contractor may request the United States to enter
into the litigation to protect the interests of the United States.

(c) Notwithstanding any other clause in this contract, disputes relative to this clause will
be governed by the procedures in 41 CFR 60-1.1.

(End of clause)
Alternate I (Apr 1984). [As prescribed in 22.810(e),|lf-one-or-more; but-not-ali-ef the t
contracting-officershell add the following as a preamble to the clause: .

Notice: The following terms of this clause are waived for this contract:
[Contracting Officer shall list terms].

[(End of Alternate )]

§2.222-27 Affirmative Action Compliance Requirements for Construction.

As prescribed in 22.810(f), insert the following clause 6t

3 3

AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS
FOR CONSTRUCTION (APR 1984) [(Deviation)]

(a) Definitions. "Covered area,” as used in this clause, means the geographical area

described in the solicitation for this contract.

“Pirector [Deputy Assistant Secretary],” as used in this clause, means the-Directos;
Office-of [Deputy Assistant Secretary for] Federal Contract Compliance Programs

€OFCEP), United States Department of Labor erany-persen-to-whom-the Directer
delegates-authority [or a designee].
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"Employer's identification number," as used in this clause, means the Federal Social
Security number used on the employer's quarterly federal tax return, U.S. Treasury
Department Form 941.

"Minority," as used in this clause, means--

(1) American Indian or Alaskan Native (all persons having origins in any of the
original peoples of North America and maintaining identifiable tribal affiliations through
membership and participation or community identification).

(2) Asian and Pacific Islander (all persons having origins in any of the original
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands);

(3) Black (all persons having origins in any of the black African racial groups not
of Hispanic origin); and

(4) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
American, or other Spanish culture or origin, regardless of race).

(b) If the Contractor, or a subcontractor at any tier, subcontracts a portion of the work
involving any construction trade, each such subcontract in excess of $10,000 shall include
this clause and the Notice containing the goals for minority and female participation stated
in the solicitation for this contract.

(c) If the Contractor is participating in a Hometown Plan (41 CFR 60-4) approved by the
U.S. Department of Labor in a covered area, either individually or through an association,
its affirmative action obligations on all work in the plan area (including goals) shall comply
with the plan for those trades that have unions participating in the plan. Contractors must
be able to demonstrate participation in, and compliance with, the provisions of the plan.
Each Contractor or subcontractor participating in an approved plan is also required to
comply with its obligations under the Equal Opportunity clause, and to make a good faith
effort to achieve each goal under the plan in each trade in which it has employees. The
overall good-faith performance by other Contractors or subcontractors toward a goal in an
approved plan does not excuse any Contractor's or subcontractor's failure to make
good-faith efforts to achieve the plan's goals.

(d) The Contractor shall implement the affirmative action procedures in subparagraphs
(2)(1) through (16) of this clause. The goals stated in the solicitation for this contract are
expressed as percentages of the total hours of employment and training of minority and
female utilization that the Contractor should reasonably be able to achieve in each
construction trade in which it has employees in the covered area. If the Contractor
performs construction work in & geographical area located outside of the covered area, it
shall apply the goals established for the geographical area where that work is actually
performed. The Contractor is expected to make substantially uniform progress toward its
goals in each crafi.

(e) Neither the terms and conditions of any collective bargaining agreement, nor the failure
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by a union with which the Contractor has a collective bargaining agreement, to refer
minorities or women shall excuse the Contractor's obligations under this clause, Executive
Order 11246, as amended, or the regulations thereunder.

(f) In order for the nonworking training hours of apprentices and trainees to be counted in
meeting the goals, apprentices and trainees must be employed by the Contractor during
the training period, and the Contractor must have made a commitment to employ the
apprentices and trainees at the completion of their training, subject to the availability of
employment opportunities. Trainees must be trained pursuant to training programs
approved by the U.S. Department of Labor.

(8) The Contractor shall take affirmative action to ensure equal employment opportunity.
The evaluation of the Contractor's compliance with this clause shall be based upon its

effort to achieve maximum results from its actions. The Contractor shall document these
efforts fully and implement affirmative action steps at least as extensive as the following:

(1) Ensure a working environment free of harassment, intimidation, and coercion
at all sites and in all facilities where the Contractor's employees are assigned to work. The
Contractor, if possible, will assign two or more women to each construction project. The
Contractor shall ensure that foremen, superintendents, and other onsite supervisory
personnel are aware of and carry out the Contractor's obligation to maintain such a
working environment, with specific attention to minority or female individuals working at
these sites or facilities.

(2) Establish and maintain a current list of sources for minority and female
recruitment. Provide written notification to minority and female recruitment sources and
community organizations when the Contractor or its unions have employment
opportunities available, and maintain a record of the organizations' responses.

(3) Establish and maintain a current file of the names, addresses, and telephone
numbers of each minority and female off-the-street applicant, referrals of minorities or
females from unions, recruitment sources, or community organizations, and the action
taken with respect to each individual. If an individual was sent to the union hiring hall for
referral and not referred back to the Contractor by the union or, if referred back, not
employed by the Contractor, this shall be documented in the file, along with whatever
additional actions the Contractor may have taken.

(4) Immediately notify the Directer [Deputy Assistant Secretary] when the union I
or unions with which the Contractor has a collective bargaining agreement has not

referred back to the Contractor a minority or woman sent by the Contractor, or when the
Contractor has other information that the union referral process has impeded the
Contractor's efforts to meet its obligations.

(5) Develop on-the-job training opportunities and/or participate in training
programs for the area that expressly include minorities and women, including upgrading
programs and apprenticeship and trainee programs relevant to the Contractor's
employment needs, especially those programs funded or approved by the Department of

Labor. The Contractor shall provide notice of these programs to the sources compiled
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under subparagraph (g)(2) above.

(6) Disseminate the Contractor's equal employment policy by--

(1) Providing notice of the policy to unions and to training, recruitment, and
outreach programs, and requesting their cooperation in assisting the Contractor in meeting
its contract obligations;

(if) Including the policy in any policy manual and in collective bargaining
agreements;

(i) Publicizing the policy in the company newspaper, annual report, etc.;

{iv) Reviewing the policy with all management personnel and with all minority
and female employees at least once a year; and

(v) Posting the policy on bulletin boards accessible to employees at each
location where construction work is performed.

(7) Review, at least annually, the Contractor's equal employment policy and
affirmative action obligations with all employees having responsibility for hiring,
assignment, layoff, termination, or other employment decisions. Conduct review of this
policy with all onsite supervisory personnel before initiating construction work at a job
site. A written record shall be made and maintained identifying the time and place of these
meetings, persons attending, subject matter discussed, and disposition of the subject
matter.

(8) Disseminate the Contractor's equal employment policy externally by including
it in any advertising in the news media, specifically including minority and female news
media. Provide written notification to, and discuss this policy with, other Contractors and
subcontractors with which the Contractor does or anticipates doing business.

(9) Direct recruitment efforts, both oral and written, to minority, female, and
community organizations, to schools with minority and female students, and to minority
and female recruitment and training organizations serving the Contractor's recruitment
area and employment needs. Not later than 1 month before the date for acceptance of
applications for apprenticeship or training by any recruitment source, send written
notification to organizations such as the above, describing the openings, screening
procedures, and tests to be used in the selection process.

(10) Encourage present minority and female employees to recruit minority persons
and women. Where reasonable, provide after-school, summer, and vacation employment
to minority and female youth both on the site and in other areas of the Contractor's
workforce.

(11) Validate all tests and other selection requirements where required under 41
CFR 60-3.

(12) Conduct, at least annually, an inventory and evaluation at least of all minority
and female personnel for promotional opportunities. Encourage these employees to seek
or to prepare for, through appropriate training, etc., opportunities for promotion.

(13) Ensure that seniority practices, job classifications, work assignments, and
other personnel practices do not have a discriminatory effect by continually monitoring all
personnel and employment-related activities to ensure that the Contractor's obligations
under this contract are being carried out.
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(14) Ensure that all facilities and company activities are nonsegregated except that
separate or single-user teilets [rest rooms] and necessary changing facilities [dressing or
sleeping areas] shall be provided to assure privacy between the sexes.

(15) Maintain a record of solicitations for subcontracts for minority and female
construction contractors and suppliers, including circulation of solicitations to minority
and female contractor associations and other business associations.

(16) Conduct a review, at least annually, of all supervisors' adherence to and
performance under the Contractor's equal employment policy and affirmative action
obligations.

(h) The Contractor is encouraged to participate in voluntary associations that may assist in
fulfilling one or more of the affirmative action obligations contained in subparagraphs
(g)(1) through (16). The efforts of a contractor association, joint contractor-union,
contractor-community, or similar group of which the contractor is a member and
participant may be asserted as fulfilling one or more of its obligations under subparagraphs
(g)(1) through (16), provided the Contractor-~

(1) Actively participates in the group,

(2) Makes every effort to ensure that the group has a positive impact on the
employment of minorities and women in the industry,;

(3) Ensures that concrete benefits of the program are reflected in the Contractor's
minority and female workforce participation;

(4) Makes a good-faith effort to meet its individual goals and timetables; and

(5) Can provide access to documentation that demonstrates the effectiveness of
actions taken on behalf of the Contractor. The obligation to comply is the Contractor's,
and failure of such a group to fulfill an obligation shall not be a defense for the
Contractor's noncompliance.

(1) A single goal for minorities and a separate single goal for women shall be established.
The Contractor is required to provide equal employment opportunity and to take
affirmative action for all minority groups, both male and female, and all women, both
minority and nonminority. Consequently, the Contractor may be in violation of Executive

Order 11246, as amended, if a particular group is employed in a substantially disparate
manner,

(i) The Contractor shall not use goals or affirmative action standards to discriminate
against any person because of race, color, religion, sex, or national origin.

(k) The Contractor shall not enter into any subcontract with any person or firm debarred
from Government contracts under Executive Order 11246, as amended.

(1) The Contractor shall carry out such sanctions and penalties for violation of this clause

and of the Equal Opportunity clause, including suspension, termination, and cancellation
of existing subcontracts, as may be imposed or ordered under Executive Order 11246, as
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amended, and its implementing regulations, by the OFCCP. Any failure to carry out these
sanctions and penalties as ordered shall be a violation of this clause and Executive Order
11246, as amended.

(m) The Contractor in fulfilling its obligations under this clause shall implement affirmative
action procedures at least as extensive as those prescribed in paragraph (g) above, so as to
achieve maximum results from its efforts to ensure equal employment opportunity. If the
Contractor fails to comply with the requirements of Executive Order 11246, as amended,
the implementing regulations, or this clause, the-Direstor [Deputy Assistant Secretary]
shall take action as prescribed in 41 CFR 60-4.8.

(n) The Contractor shall designate a responsible official to--

(1) Mouitor all ciuploymeni-iclated activity L0 ensure that the COMractor's equal
employment policy is being carried out;

(2) Submit reports as may be required by the Government; and

(3) Keep records that shall at least include for each employee the name, address,
telephone number, construction trade, union affiliation (if any), employee identification
number, social security number, race, sex, status (e.g., mechanic, apprentice, trainee,
helper, or laborer), dates of changes in status, hours worked per week in the indicated
trade, rate of pay, and locations at which the work was performed. Records shall be
maintained in an easily understandable and retrievable form; however, to the degree that
existing records satisfy this requirement, separate records are not required to be
maintained.

(o) Nothing contained herein shall be construed as a limitation upon the application of
other laws that establish different standards of compliance or upon the requirements for
the hiring of local or other area residents (e.g., those under the Public Works Employment
Act of 1977 and the Community Development Block Grant Program).

(End of clause)
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End-efeclause)
§2.222-29 Notification of Visa Denial,

As prescnbed in 22, 810([g]h), insert the foIIowmg clause m—eeﬁff&etsfh&ewﬁiﬂekrde-the

NOTIFICATION OF VISA DENIAL (APR 1984) [(Deviation)]

1t is a violation of Executive Order 11246, as amended, for a Contractor to refuse to
employ any applicant or not to assign any person hired in the United States, on the basis
that the individual's race, color, religion, sex, or national origin is not compatible with the
policies of the country where the work is to be performed or for whom the work will be
performed (41 CFR 60-1.10). The Contractor agrees to notify the [U.S.] Department of
State, [Assistant Secretary, Bureau of Political-Military Affairs (PM), 2201 C Street
NW, Room 7325,] Washington, DC [20520], Attention-Director-Bureau-of
Pelitico-Military-Affairs; and the Director;-Office-of [Deputy Assistant Secretary for]
Federal Contract Compliance Programs, when it has knowledge of any employee or
potential employee being denied an entry visa to a country in which the Contractor is
required to perform this contract, and it believes the denial is attributable to the race,
color, religion, sex, or national origin of the employee or potential employee.

(End of clause)
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